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EDWARD SLAVKO YAMBRUSIC*

Model Law on Copyright for
Developing Countries in Africa:
A Comparative Analysis of

Appendices A & B I
The problem of embracing developing countries within the traditional copyright system has been a concern of copyright experts since the early 1960's.
Involving, at once, the broader and narrow frames of reference, it has been a
subject of intense complex negotiations, culminating, at last, in the adoption, on
July 24, 1971, of the Universal Copyright Convention, as revised at Paris, and
the Paris Act of the Berne Convention with its Appendix regarding developing
countries. 2 From the broader terms of reference, the infrastructure of the Paris
compact was: (a) international law is no longer exclusively a consolidation of
*Attorney-Adviser for Examining, United States Copyright Office. B.A., J.D.; Ph.D. Candidate
(International Law) The Catholic University of America; Diploma, the Centre for Study and
Research, Hague Academy of International Law; Member, Maryland Bar; American Bar
Association, Sections of International Law, Antitrust, Patent, Trade and Copyright; American
Society of International Law; International Law Association.
tThe views expressed are those of the author and do not necessarily reflect the official position of
the Copyright Office or the Library of Congress.
'UNESCO Commentary on Preliminary Draft Model Law on Copyright for Developing
Countries. The problem "was considered at series of regional meetings: the African Study Meeting
on Copyright (Brazzaville, 1963); the Committee of African Experts to Study a Draft Model
Copyright Law (Geneva, 1964); and the East Asian Seminar on°Copyright (New Delhi, 1967)." See
also, Lazar, Developing Countries and Authors' Rights in International Copyright, ASCAP
COPYRIGHT LAW SYMPOSIUM NUMBER NINETEEN 1 (1971); Schrader, Armageddon in International
Copyright: Review of the Berne Convention, the Universal Copyright Convention, and the Present
Crisis in InternationalCopyright, 2 ADVANCES IN LIBRARIANSHIP 306 (1971); Ringer, The Role of
the United States in InternationalCopyright, 56 GEo. L. J. 1050 (1968).
2
Report of the General-Rapporteur of the Conference for Revision of the Universal Copyright
Convention, UNESCO House, Paris 5-24, July 1971/8.
Because of their interrelationship and, in some cases, their interdependence, the Conferences
for revision of the Universal Copyright Convention and the Berne Convention, in the words of
Resolution No. I (XR.2) adopted by the Intergovernmental Copyright Committee at its second
extraordinary session of 11 September 1970, were "held at the same time and place."
For developments and preparatory work leading up to the Paris revision of U.C.C., see the
summary in the Introductory Report prepared by the UNESCO Secretariat (INLA/UCC/4, Paris
7 July 1971, Original English). See also, Desbois, The Diplomatic Conferencefor the Revision of
the Berne and Geneva Conventions, 68 REVUE INTERNATIONALE Du Droit D'Auteur 2 (1971).
Ulmer, The Draft Texts for the Revisions of the Copyright Conventions, 125B EUROPEAN
BROADCASTING UNION REVIEW 47 (1971). For a detailed history of the preparatory steps leading
to the Protocol, see Johnson, The Origins of Stockholm Protocol, 18 BULL. CR. SOC. 91 (1970);
See also, Schrader, Analysis of the ProtocolRegarding Developing Countries, 17 BULL. CR. Soc.
180, 161-166 (1970); Ringer, supra note 1.
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status quo but a vital factor in the evolution of the international society; (b)
education, technical assistance, transfer of science and technology, and
investment in human resources are composite materials for a highway to
national development.
Because of this dire need on the part of developing countries for science and
technology, the overriding consideration of the 1971 revisions of the two
international copyright arrangements was, in the words of the GeneralRapporteur of the U.C.C. Conference, "to have parallel and concurrent
revisions of the Universal and Berne Conventions to make limited compulsory
licensing available for the benefit of developing countries with respect to
translations and reproductions." 3 Although these concessions to developing
countries reflect significant collage of divergent political interests, to be sure,
nevertheless, they do address themselves to definite developmental needs and a
sense of international responsibility.
Considering the present social substratum of the international community,
Universal Copyright Convention was, of course, designed to operate within the
framework of domestic law. In other words, the Convention is not
self-executing. 4 For this reason, several preliminary drafts of the Model Law
have already been prepared by both UNESCO and WIPO, consolidating finally
into a joint proposal, as a frame of general reference for developing countries of
the African continent. This joint effort does not, however, imply to be the only
solution to the problem of making effective the Convention provisions within the
framework of domestic law. Rather, it conveniently provides for a set of positive
rules, adopting the minimum standards which will enable the developing
countries of Africa to join the Universal Copyright Convention. 5
In the light of the difficulties the delegates to the 1971 Paris Conference had
experienced in reaching a compromise regarding the translation and reproduction of compulsory liceising,6 the architects of the 1973 joint preliminary
draft have separated these provisions from the body of the model law in the form
of two appendices. Appendix "A" treats translations; Appendix "B" deals with
3

Report of the General-Rapporteur, 53, supra note 2.
'U.C.C., as revised at Paris July 24, 1971, Article X.
'UNESCO Commentary, 4b, supra note 1.
In its present form the draft represents the lowest level of protection a country could enact and
still adhere to the Universal Copyright Convention. Many countries may wish to offer more
protection than this draft specifies in one area or another, but this choice should be left to the
country rather than the drafters of the model law.
'American Bar Association, Section, International Copyright Treaties & Laws, Committee 302,
Special Report on the Paris Conferences to Revise the Universal Copyright Convention and the
Berne Convention, p. 3.
Considering the difficult tasks facing the revision conferences, the highly charged controversy
between developing and developed countries generated by the Stockholm Protocol of 1967, and
the necessity of reconciling delicate technical questions in three languages among delegates
representing over half of the nations of the world, it is remarkable that any agreement was
reached at all.
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reproductions. Although the relevant language of the licensing provisions is in
many respects repetitious, and quite similar, it was nonetheless, thought best
and most feasible to separate them "not only because there are slight and in
some cases subtle differences between many of the requirements, but, also,
because some developing countries might wish to adopt one form of license and
7
not the other."
In view of the juxtaposition between the proposed Model Law and the
Universal Copyright Convention (hereafter Convention), the Appendices must
necessarily be compared against the relevant measures of the Convention.
Article I of the revised Convention provides that each Contracting State assure
"the adequate and effective (emphasis added) protection of the rights of
authors and other copyright proprietors" 8 in literary, musical and artistic
expressions.
Article II ensures the reciprocity of national treatment and "the protection
specially granted by this Convention." 9
Article IVbis expressly prescribes that "the basic rights ensuring the author's
economic interests, including the exclusive right to authorize reproduction by
any means," public performance, and broadcasting "both of the original and
derivative works protected under the Convention." Any Contracting State may,
by its domestic legislation, make exceptions, subject, however, to the following
overriding conditions: (a) exceptions do not conflict with the letter and the spirit
of the Conventions; (b) any Contracting State promulgating legislation for such
exceptions "shall nevertheless accord a reasonable degree of effective protection
to each of the rights to which exception has been made." 10
The purpose of this analysis is to ascertain and comment with respect to the
essential issues in this context, mainly, (a) whether or not the language in the
Appendices agree with the relevant articles of the revised Convention; (b)
whether an implementation of the Appendices will have assured an efficient
execution of the treaty obligations as found in the spirit and the expressed
provisions of the revised document. 11
Pursuant to Article V of the Convention, the basic rights "shall include the
exclusive right of the author to make, publish and authorize the making and

7

UNESCO Commentary, 15/5, supra note 1.
'U.C.C., as revised 1971, Art. I.
'Id. Article II.
'OId. Article IVbis (2).
"Report of the General-Rapporteur, 46,/12, supra note 2.
It was considered, that in addition to the requirement for adequate and effective protection in
Article I, the "spirit" of the Convention also comprehended the convictions expressed in
paragraphs 1 ,nd 2 of the Universal Declaration of Human Rights: that everyone has a right
"freely to participate in the cultural life of the community," and that everyone equally has a right
"to the protection of the moral and material interests resulting from any specific, literary or
artistic production of which he is the author."
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publication of translation," subject to a series of exceptions varying in degree
and scope.
The Convention, first of all, provides for the overall seven-year exception.
According to that, if the owner or its duly authorized agent does not translate (or
if his previous translation is out of print) within the seven-year period, beginning
with the date of first publication of the work to be translated, a Contracting
State may grant a non-exclusive, non-assignable license to translate such work
into the language of such Contracting State, and publish the work so translated,
provided, however, that the applicant shall have met either of the two
conditions: (a) he has requested and has been denied authorization by the
author and/or proprietor of the right to translate and publish; (b) if, after good
faith efforts on the part of the applicant, the owner cannot be found, the
applicant for a license shall send copies of his application to the publisher of the
original work. And, if the origin of the owner of the right of translation is
known, then, also to the diplomatic or consular representative of the State of
which the owner is a national.
To assure, if at all possible, the free exercise of the owner's basic right to
translate his work, pursuant to a freely arrived at arrangement between him and
another party or parties, "the license is still subject to a two-month waiting
12
period from the date of the dispatch of the copies of the application."
Moreover, a Contracting State must, by domestic legislation insure the
preserving of the integrity of the work, i.e., "to ensure a correct translation,"
and just compensation to the owner of that right.
The grant is applicable only to the territorial limits of the granting State.
Copies so published may, however, be imported into another Contracting State
whose municipal law prescribes for such licenses and does not prohibit such
importation or sale. Otherwise, importation and sale of such copies is subject to
particular measures of the "law of the land" of the Contracting State. The
license, nonetheless, "shall not be granted when the author has withdrawn from
circulation all copies of the (original) work." 13
The general seven-year exception, provided for under Article V of the
Convention, is subject to special exceptions accorded to developing countries,
members of the Berne Union and the Universal Copyright Convention.
Generally, these exceptions to the basic rights of translation and reproduction
attempt to strike a balance and reach a compromise between the legitimate
needs of developing countries for science and technology, and the author's
fundamental right to just compensation for the use of his creative efforts.
The exceptions regarding translation are covered, under the proposed Model
Law, in Section 12 and Appendix "A." The corresponding language of the
"Art. 5,supra note 8.
"Ibid.

InternationalLawyer, Vol. 8, No. 2

Model Law on Copyright in Africa
Convention is found in Articles V, Vbis, Vter, and Vquater. Section 12 reads:
Notwithstanding Section 4, it is lawful even without the author's authorization, to
translate a work into [state the language or languages in general use in the country]
and to publish the translation on the territory of the country under a license accorded
14
by the Minister of Culture and under the conditions specified in Appendix "A."
Appendix "A" reads as follows:
Appendix A
[See Article 12]

TranslationLicenses
Section Al
Works covered
The provisions of this Appendix apply to works which have been published in
printed or analogous forms of reproduction.
Section A2
Application for license
(1) Any national of the country may, after the expiration of the relevant period
provided by subsection (2), apply to the Minister of Culture for a license to make
a translation of the work into any of the languages indicated in Section 12 and to
publish the translation in printed or analogous forms of reproduction (hereinafter referred to as "the license").
(2) No application shall be filed until the expiration of whichever of the
following periods is applicable:
(i) three years from the first publication of the work where the application is
for a license for translation into a language in general use in any
developed country that is a member of the International Union for the
Protection of Literary and Artistic Works (the Berne Union), or is a party
to the Universal Copyright Convention, or both
(ii) one year from the first publication of the work where the application is for
a license for translation into a language other than the languages referred
to in (i), above.
Section A3
"UNESCO Preliminary Draft Model Law on Copyright for Developing Countries in Africa,
LA/WS/5, Paris, 8 March 1973, Original: English.
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Grant of license
(1) Before granting a license, the Minister of Culture shall determine that:
(i) no translation of the work into the language in question has ever been
published in printed or analogous forms of reproduction, by or with the
authorization of the owner of the right of translation, or that all previous
editions in that language are out of print;
(ii) the applicant for the license has established that, following expiration of
the relevant period specified in Section A2(2), he either has requested,
and has been denied, authorization from the owner of the right of
translation or, after due diligence on his part he was unable to find such
owner;
(iii) at the same time as addressing the request referred to in (ii), above, to the
owner, the applicant for the license has informed any national or international information centre designated for this purpose by the
government of the country in which the publisher of the work to be translated is believed to have his principal place of business;
(iv) if he could not find the owner of the right of translation, the applicant has
sent, by registered airmail, a copy of his application to the publisher
whose name appears on the work and another such copy to any information centre referred to in (iii), above, or, in the absence of such a centre, to
the UNESCO International Copyright Information Centre.
(2) No license shall be granted unless the owner of the right of translation has
been given an opportunity to be heard.
(3) (a) No license shall be granted until the expiration of:
(i) a further period of six months, where the three-year period referred to in
Section A2(2) (i) applies, or
(ii) a further period of nine months, where the one-year period referred to in
Section A2(2) (ii) applies.
(b) Such further period shall be computed from the date on which the
applicant complies with the requirements mentioned in subsection (1) (ii)
and (iii) or, where the identity or the address of the owner of the right of
translation is unknown, from the date on which the applicant also
complies with the requirement mentioned in subsection (1) (iv).
(c) If, during either of the said further periods, a translation into the language
in question has been published in printed or analogous forms of reproduction, by or with the authorization of the owner of translation right, no
license shall be granted.
(4) For works composed mainly of illustrations, a license shall be granted
only if the conditions of Appendix B are also fulfilled.
(5) No license shall be granted when the author has withdrawn all copies of
the work from circulation.
InternationalLawyer, Vol. 8, No. 2
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Section A4
Scope and conditions of license
(1) Any license under this Appendix:
(i) shall be only for the purpose of teaching, scholarship or research,
(ii) shall only allow publication in a printed or analogous form of reproduction and only on the territory of the country,
(iii) shall not extend to the export of copies made under the license, except
as provided in subsection (2),
(iv) shall be non-exclusive, and
(v) shall not be transferable.
(2)(a) Copies of a translation published under a license may be sent abroad by
the government or other public entity provided that:
(i) the translation is into a language other than English, French or
Spanish. NB: this provision is needed only to the extent that English,
French and Spanish appear among the languages mentioned in
Section 12,
(ii) the recipients of the copies are individuals who are nationals of the
country or are organizations grouping individuals who are nationals of
the country,
(iii) the recipients will use the copies only for the purpose of teaching,
scholarship or research,
(iv) both the sending of the copies abroad and their subsequent distribution to the recipients are without any commercial purpose,
(v) the government of the foreign country to which the copies are sent
agreed to the receipt or distribution, or both, of the copies sent into
that country.
(b) The Directors-General of UNESCO and WIPO shall be notified by
the Minister of Culture of any agreement referred to in paragraph
(a)(v).
(3) The license shall provide for just compensation in favour of the owner of
the right of translation that is consistent with standards of royalties normally
operating in the case of licenses, freely negotiated between persons in the
country and owners of translation rights in the country of the owner of the right
of translation.
(4) If the licensee is unable, by reason of currency regulations, to transmit the
compensation to the owner of the right of translation, he shall report the fact to
the Minister of Culture who shall make all efforts, by the use of international
machinery, to ensure such transmittal in internationally convertible currency or
its equivalent.
(5) As a condition of maintaining the validity of the license, the translation
must be correct and all published copies must include the following:
IntentationalLawyer. Vol. 8. No. 2
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(i) the original title and name of the author of the work;
(ii) a notice in the language of the translation stating that the copy is
available for distribution only in the country;
(iii) if the work from which the translation was made has been published
with a copyright notice (the symbol © accompanied by the name of
the copyright proprietor and the year of first publication), a reprint of
that notice.
(6) The license shall terminate if a translation of the work in the same
language and with substantially the same content as the translation published
under the license, is published in printed or analogous forms of reproduction in
the country by or with the authorization of the owner of the right of translation,
at a price reasonably related to that normally charged in the country for
comparable works. Any copies already made before the license terminates may
continue to be distributed until their stock is exhausted.
Section A5
License for broadcastingauthority
(1) A license under this Apendix may also be granted to the national broadcasting authority, provided that all the following conditions are met:
(i) the translation is made from a copy made and acquired in accordance
with the laws of the country;
(ii) the translation is only for use in broadcasts intended exclusively for
teaching or for the dissemination of the results of specialized technical
or scientific research to experts in a particular profession;
(iii) the translation is in fact used exclusively for the purposes specified in
(ii), above, through broadcasts that are lawfully made and that are
intended for recipients in the country, including broadcasts made
through the medium of sound or visual recordings that have been
made lawfully and for the sole purpose of such broadcasts;
(iv) sound or visual recordings of the translation may be exchanged only
between subsidiary bodies of the national broadcasting authority of
the country; and
(v) all uses made of the translation are without any commercial purpose.
(2) A license may also be granted to the national broadcasting authority,
under all of the conditions provided in subsection (1), to translate any text
incorporated in an audio-visual fixation that was itself prepared and published
for the sole purpose of being used in connexion with systematic instructional
activities. 15
Article Vbis provides for ten-year renewable periods during which a
"Id. LA/WS/3 Appendix A.
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developing country, member to the Convention, may avail itself of an exception
to the general compulsory-license provision for translation. Once a developing
country loses its status of being considered "underdeveloped," the renewal of
the ten-year notification periods to take advantage of the special exceptions
ceases to be effective insofar as new translations to be made-following the "end
of the current ten-year period, or at the end of three years after it has ceased to
be regarded as a developing country, whichever period expires later-are
concerned. 16
Article Vter prescribes that any developing Contracting State may substitute
for the seven-year period, a three-year, or a longer period, as prescribed by its
legislation, and in the case of a translation into a language not in use in one or
more developed countries 17 parties to the Convention, or only to the 1952
18
Convention, the period of one year.
Similarly, as under the general exception, the license procedures are governed
by the domestic law of the State concerned. The applicant must prima facie
show a request and a denial, or, that after genuine efforts on his part, he was
unable to locate the owner of the right to translate. 19 Morever, the three-year
and one-year limitations are subject to the six and nine-month waiting periods,
respectively, beginning with the date of request or, if the owner of the right of
translation is not known, from the date of the dispatch of copies of the
application. 20 Also, such unauthorized translations shall only be used for the
purpose of teaching, scholarship, and research within the developing country
21
availing itself of the special exception.
The special license grants are intended only for the use within the Contracting
State, seeking the three, or one-year period. A limited exception to the export
ban is recognized in cases in which: (a) "the recipients are individuals who are
nationals of the Contracting State granting the license, or organizations
grouping such individuals." (b) "the copies are to be used only for the purpose
of teaching scholarship or research"; (c) the sending of the copies and their
subsequent distribution to recipients is without the object of commercial
purpose"; (d) "the country to which the copies have been sent has agreed with
"Regarding the question of what country may be considered "developing," the RapporteurGeneral concluded:
•* *the best criterion is that of the United Nations assessments based on per capita income, but
it cannot be applied automatically. In doubtful or borderline cases, United Nations aid can also
be considered, and there may be a few special cases where the only realistic criteria are those of
common sense and world opinion. (Committee 302, supra note 6, p. 17.)
1Trhe three- and one-year options to substitute for the seven-year period of Article V were
distinguished on the criterion of "world" and "non-world languages." "It was clearly understood at
the Conference that English, French and Spanish would be considered 'world languages."'
Committee 302, supra note 6, p. 18.
'U.C.C., as revised 1971, Vter 1(a).
"Id. Vter (1)(c).
"tId. Vter (2)(a).
2Jd. Vter (3).
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the Contracting State to allow the receipt, distribution or both and the DirectorGeneral has been notified of such agreement by any one of the governments
which have concluded it."

22

Any license granted under the developing country special exception is still
subject to a series of conditions subsequent: (1) Due provisions must be made at
the national level to insure just compensation to the owner of the right to
translate; 23 (2) Any license granted by Contracting State, pursuant to Article
Vter, shall terminate where "a translation of the work in the same language with
substantially same content as the edition subject to the license, is published in
the said State by the owner of the right of translation or with his authorization,
at a price reasonably related to that normally charged in the same State for
comparable works, except that any copies already made under the license may
continue to be distributed until their stock has been exhausted. ' 24 Also, a
license to translate the text in a work composed mainly of illustrations may not
be granted unless the conditions of Article Vquater have been complied with. 25
Subject to all of the above conditions, Article Vter provides for a like
compulsory license to translate a work published in printed or analogous forms
of reproduction within the same time periods for use in broadcasts, under
26
certain specific conditions:
(i) the translation is made from a copy made and acquired in accordance with the laws
of the Contracting State;
(ii) the translation is for use only in broadcasts intended exclusively for teaching or for
the dissemination of the results of specialized technical or scientific research to experts
in a particular profession;
(iii) the translation is used exclusively for the purposes set out in condition (ii), through
broadcasts lawfully made which are intended for recipients on the territory of the
Contracting State, including broadcasts made through the medium of sound or visual
recordings lawfully and exclusively made for the purpose of such broadcasts;
(iv) sound or visual recordings of the translation may be exchanged only between
broadcasting organizations having their headquarters in the Contracting State
granting the license; and
27
(v) all uses made of the translation are without any commercial purpose.
A similar license, under the same conditions as for use in broadcasting, can
be granted to a broadcasting organization to translate any text incorporated in
an audio-visual work prepared and published in "connexion with systematic
instructional activities."28
Section 13 of the Appendix "B" to the Model Law, and the corresponding
Article Vquater of the Convention contain the measures concerning the specific
"Id. Vter (4)(c)(i)(ii) (iii)(iv).
"Id. Vter
"Id. Vter
"Id. Vter
"Id. Vter
"Id.
"Id. Vter

(5).
(6).
(7).
(8)(a).
(8)(b).
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limitations on the author's basic right of reproduction. Similar to Section 12,
Section 13 makes lawful unauthorized reproduction and publication of a work
pursuant to a license granted by the competent authority of a developing
country adherent to the Convention, under the conditions specified in Appendix
,B.-,29
Appendix "B" reads as follows:
Appendix B
[See Article 13]
Reproduction Licenses
Section B1
Works covered
Subject to Section B5, the provisions of this Appendix apply to works which
have been published in printed or analogous forms of reproduction.
Section B2
Applicationfor license
(1) Any national of the country may, after the expiration of the relevant period
provided by subsection (2), apply to the Minister of Culture for a license to
reproduce and publish a particular edition of the work in printed or analogous
forms of reproduction (hereinafter referred to as "the license").
(2) No license shall be granted until the expiration of whichever of the
following periods is applicable, commencing from the date of first publication of
the particular edition of the work:
(i) three years for works of technology and of the natural and physical
sciences, including mathematics;
(ii) seven years for works of fiction, poetry, drama and music, and for art
books;
(iii) five years for all other works.
Section B3
Grant of license
(1) Before granting a license, the Minister of Culture shall determine that:
(i) no distribution, by or with the authorization of the owner of the right
29

Supra note 14.
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of reproduction, of copies in printed or analogous forms of
reproduction that particular edition has taken place in the country to
the general public or in connexion with systematic instructional
activities, at a price reasonably related to that normally charged in the
country for comparable works, or that, under the said conditions,
such copies were not on sale in the country for a continuous period of
at least six months;
(ii) the applicant for the license has established that he either has
requested, and has been denied, authorization from the owner of the
right of reproduction, or that, after due diligence on his part, he was
unable to find such owner;
(iii) at the same time as addressing the request referred to in (ii), above, to
the owner, the applicant for the license has informed any national or
international information centre designated for this purpose by the
government of the country in which the publisher of the work to be
reproduced is believed to have his principal place of business;
(iv) if he could not find the owner of the right of reproduction, the
applicant has sent, by registered airmail, a copy of his application to
the publisher whose name appears on the work and another such copy
to any information centre referred to in (iii), above, or, in the absence
of such a centre, to the UNESCO International Copyright Information
Centre.
(2) No license shall be granted unless the owner of the right of reproduction
has been given an opportunity to be heard.
(3) Where the three-year period referred to in Section B2(2) (i) applies, no
license shall be granted until the expiration of six months computed from the
date on which the applicant complies with the requirements mentioned in
subsection (1) (ii) and (iii) or, where the identity or the address of the owner of
the right of reproduction is unknown, from the date on which the applicant also
complies with the requirement mentioned in subsection (1) (iv).
(4) Where the five-year or seven-year periods referred to in Section B2 (2) (ii)
or (iii) apply and where the identity or the address of the owner of the right of
reproduction is unknown, no license shall be granted until the expiration of
three months computed from the date on which the copies referred to in
subsection (1) (iv) have been mailed.
(5) If, during the period of six or three months referred to in subsections (3)
and (4), a distribution or placing on sale as described in subsection (1) (i) has
taken place, no license shall be granted.
(6) No license shall be granted if the author has withdrawn from circulation
all copies of the edition which is the subject of the application.
(7) Where the edition which is the subject of an application for license under
this Appendix is a translation, the license shall only be granted if the translation
InternationalLawyer, Vol. 8, No. 2
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is in a language indicated in Section 12 and was published by or with the
authorization of the owner of the right of translation.
Section B4
Scope and conditions of license
(1) Any license under this Appendix:
(i) shall be only for use in connexion with systematic instructional
activities,
(ii) shall, subject to Section B5, only allow publication in a printed or
analogous form of reproduction at a price reasonably related to, or
lower than, that normally charged in the country for a comparable
work,
(iii) shall only allow publication on the territory of the country and shall
not extend to the export of copies made under the license,
(iv) shall be non-exclusive, and
(v) shall not be transferable.
(2) The license shall provide for just compensation in favor of the owner of the
right of reproduction that is consistent with standards of royalties normally
operating in the case of licenses freely negotiated between persons in the country
and owners of reproduction rights in the country of the owner of the right of
reproduction.
(3) If the licensee is unable, by reason of currency regulations, to transmit the
compensation to the owner of the right of reproduction, he shall report the fact
to the Minister of Culture who shall make all efforts, by the use of international
machinery, to ensure such transmittal in internationally convertible currency or
its equivalent.
(4) As a condition of maintaining the validity of the license, the reproduction
of that particular edition must be accurate and all published copies must
include the following:
(i) the title and name of the author of the work;
(ii) a notice in the language of the publication stating that the copy is
available for distribution only in the country;
(iii) if the edition which has been reproduced bears a copyright notice (the
symbol @ accompanied by the name of the copyright proprietor and
the year of first publication), a reprint of that notice.
(5) The license shall terminate if copies of an edition of the work in printed or
analogous forms of reproduction are distributed in the country, by or with the
authorization of the owner of the right of reproduction, to the general public or
in connexion with systematic instructional activities, at a price reasonably
related to that normally charged in the country for comparable works, if such
InternationalLawyer, Vol. 8, No. 2
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edition is in the same language and is substantially the same in content as the
edition which was published under the license. Any copies already made before
the license terminates may continue to be distributed until their stock is
exhausted.
Section B5
License for audio-visualfixations
Under the conditions provided in this Appendix, a license may also be
granted:
(i) to reproduce in audio-visual form a lawfully made audio-visual
fixation, including any protected works incorporated in it, provided
that the said fixation was prepared and published for the sole purpose
of being used in connexion with systematic instructional activities, and
(ii) to translate any text incorporated in the said fixation into (state the
30
language or languages in general use in the country.).
Under the provisions of Article Vquater, if within a five-year, or a longer
period, as may be determined by domestic law, copies of a particular
copyrightable work have not been distributed to the general public, or, if for a
period of six months, no authorized copies of the work to be reproduced have
been placed on sale, in connection with systematic instructional activities at a
price reasonably approximated to that normally charged in the State for
comparable works by the owner of the right of reproduction, or with his
authorization, any national of a Contracting State may obtain a non-exclusive
license to reproduce and publish such edition at that or lower price for formal
31
teaching and systematic instructional purposes.
For works of the natural or physical sciences and techno-scientific works,
including mathematics, the limitation period is reduced to three years. Moreover, in keeping with the overall concern of the Conference to encourage
voluntary arrangements, whenever possible, the Convention provides for the
additional time factors before which a license can be granted. For licenses
obtainable after the three-year period of exclusivity, the waiting period is six
months from the date of request for permission from the proprietor of the right
of reproduction, or, where applicable, from the date of dispatch of the copies of
the application. However, according to the travaux preparatories, the six-month
waiting limitation may run concurrently with the three-year period of
32
exclusivity.
3

"LA/WS/3, Appendix B, supra note 14.
"Art. Vquater (1)(a)(b), supra note 18.
"Id. Vquater 1 (3)(i)(ii), Report of the General-Rapporteur, op. cit. 101/32.
It was the unanimous view of the Conference that unlike the six- and nine-month periods
provided under Article Vter (2), the six-month period in Article Vquater (1)(e) can run concurrently with the three-year period of exclusivity. However, to be consistent with Article Vter
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In view of the expressed language regarding works of the natural and physical
sciences, it follows that licenses obtainable after five or seven years are not
subject to any kind of a limitation prescribed in Vquater (Xe). They would,
however, nonetheless come under the language of Vquater (1Xd), which
prescribes that where the identity or the address of the owner of the
reproduction is unknown, no license shall be granted "before the expiration of
three months from the date of dispatch of the copies of the application."
A comparative analysis of the two subsections seems to indicate that the final
text does not fully reflect the "genuine expectations" of the Contracting Parties.
For, although, in the case of works of the natural and physical sciences, the
intention of the Contracting Parties was to relax the six-month waiting period by
permitting it to run concurrently with the period of exclusivity, the relevant
language of 1 (d) and 1 (e) may bring about an opposite result, i.e., a situation
wherein licenses with the three-year term of exclusivity would in fact have a
longer waiting period than licenses governed by the five- and seven-year period
of exclusivity. This would be true, where the applicant for a license would make
a request or file an application after the expiration of the three-year period of
exclusivity.
Applicant must, likewise, follow the procedure set forth by the granting State.
He must show request and denial by the owner of the right to reproduce the
original work, or, that, after good faith genuine efforts, he was unable to locate
such owner. He must, furthermore, show evidence that he sent, by registered
mail, "copies of his application to the publisher whose name appears on the
33
work, and to any national or regional Information Center."
The Article also prescribes due provisions, under domestic law, for the
preservation of the integrity of the work and just compensation. All copies so
reproduced must bear the name of the work and its author; a notice with respect
to territorial limitation of distribution of the work, and a notice of copyright as it
appears on copies of the original work. Once issued, the license is nonassignable, its import confined to the territory of the granting State, without the
34
right to export copies reproduced under the license.
As regards reprints of translation, such reproductions, pursuant to the
heretofore described conditions, can be made only if the translation were
published by the author and in a language in general use in the Contracting
State whose national desires additional reprints of such previously made and
35
published translation.
(2)(b), and to take account of situations when the six-month period ends after the end of the
three-year period, the Conference adopted a proposal of the Swedish Delegation (UCC/17) to
require denial of a compulsory license if an authorized edition is distributed in the State during
the six-month period.
"Id. Vquater (1)(d).
"Id. Vquater (1)(f)(g)(2)(b)(i)(ii).
"Id. Vquater (l)(h).
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As in the case of translations, the compulsory licenses for reproductions are
subject to certain conditions subsequent: (a) license terminates "whenever
copies of an edition are distributed in the Contracting State to the general
public or in connection with systematic instructional activities, by the owner of
the right of reproduction or with his authorization, at a price reasonably related
to that normally charged in the State for comparable works"; 36 (b) no license
shall be granted when the author has withdrawn from circulation all copies of
37
the edition in question.
The provisions of the Article apply also to reproductions of original or
derivative works (translations) in a language in general use in the Contracting
State that have been made a part of an audio-visual work, "always provided that
the audio-visual fixations in question were prepared and published for the sole
38
purpose of being used in connexion with systematic instructional activities."
Conclusion and General Observations
As a general rule, a treaty or Convention operates on broader scale, for it has
to bridge philosophical and methodological differences between heterogenous
States to bring their divergent interests into the focus of one common purpose
and to resolve (or at least appear to resolve) disagreements and conflicts. A
domestic enactment, on the other hand, is a piece of legislation drawn with the
greatest precision possible, so that the provisions of the law be certain and
unambiguous, facilitating the Court's task of interpretation. For this reason,
statutory language is much more detailed and specific concretizing into the
positive rules of conduct the declarations and policies embraced within the
treaty or Convention. In this respect, the revised Universal Copyright
Convention is quite unique and exceptional, for it contains rather detailed
measures in regard to the compulsory-license provisions.
From the broader frame of reference, the analysis has shown that the 1973
joint proposal, is, indeed, a joint authorship, indivisible in nature, reflecting
delicate mixture of WIPO and UNESCO proposals, taking into account the
different legislative concepts and approaches. The analysis has, moreover
demonstrated that the specific provisions regarding the limitations in
derogation of the fundamental notions of the freedom of contract, "droit
morale" and the basic rights of authors to exploit their creative works, include
certain built in safety valves or constraints, as for example, the waiting periods
following the dispatch of copies of the application for a license, and the
prohibition of reproducing unauthorized translations.
This general philosophy has been expressly underscored in the written
3

Wd. Vquater (2)(c).
"Id. Vquater (2)(d).
3
Id. Vquater (3)(b).
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provision of the Model Law that "no license shall be granted unless the owner of
the right of translation (reproduction) has been given an opportunity to be
heard," ' 39 thus implementing the overriding desire of the Paris Conference, to
promote and encourage, wherever possible, voluntary arrangements between the
owner of the basic rights and the parties interested in their exploitation or use.
Specifically, in response to the threshold questions posed in the introductory
remarks, the Model Law does provide a comprehensive legislative framework
which should be sufficient for compliance with the minimum requirements in
order to join the U.C.C., and for the effective implementation of the
Convention's provisions regarding the limited compulsory license system,
structured for the benefit of the developing contries.
Above all, the analysis has revealed that the measures relative to the
exceptions and limitations on the fundamental rights of authors do not conflict
with the letter and spirit of the Convention, and that these provisions if enacted
into domestic law should provide "a reasonable degree of effective protection to
each of the rights to which exception has been made."
When examined from a more comprehensive and systematic basis, it is
manifestly clear that the language in the Appendices to the Model Law,
regarding the compulsory license provisions substantially follows, both in
content and expression, the corresponding provisions of the Convention.
With respect to the overall procedural requirements for obtaining a license
for translation, Sections Al, A2, and A3 (1)i) conform to Article Vter (1XaXb) of
the Convention.
As regards more specific procedural steps, A3(1Xii)(iii)(iv); A3(3xa)(i)(ii); and
A3(b) are in agreement with Article Vter (1Xc) of the Convention. In relation to
the purpose, A4(1(i)(ii) reflects the language of Article Vbis of the Convention.
The relevant export ban provisions, found in A4(0iii), A4(2XiiXiii)(iv)(v), and
A4(b) of Appendix "A," follow religiously the language spelled out in Article
Vter 4(cXiXii)(iii)(iv) of the Convention.
Concerning the scope and conditions of translation license, with the exception
of a more systematic enumeration, A4(3X4)(5)(6) accord with the conditions
enumerated in Article Vter (5)(6)(7) of the Convention. Similarly,
A5(1)(i)(ii)(iii)(iv)(v) and A5(2) of the Model Law, dealing with translation license
for use in broadcasting, agrees with the language of Article Vter (8)(aXb) of the
Convention.
In the companion provisions for compulsory license for reproduction, the
requirements for the purpose and procedure, set forth in B2(1); B3(lxi); and
B3(3)(4); and B4(1)(i)(ii)(iii), conform to the language of Article Vquater
1(a) (b) (c)(i)ii)(e)(i)(ii).
Concerning the more specific conditions precedent, B3(lXii)(iii)(iv) and
3

'LA/WS/3, Appendix B1.
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B4(2)(3X4) of the Model Law follow quite closely the language of Article Vquater
l(d)(f)(g), and 2(a)(b)(i)(ii). Similarly, the conditions subsequent, treated in B3(6)
and B4(5), are in complete agreement with Article Vquater (2xd) and Vquater
2(c), respectively.
As for the prohibition against making reprints of unauthorized translations,
the language found in B3(7) is a carbon copy of the measures prescribed in
Article Vquater (1)(h). Also, the provision regarding reproduction license for
audio-visual fixations, spelled out in B5(1)(ii) are in accord with the language in
Article Vquater (3)(b).
From the comparision of the relevant provisions, it is readily apparent that
the architects of the proposed draft wanted to make certain that not only the
spirit but also the letter of the Convention is carried out under the domestic law.
One reason for this extraordinary concern was quite clearly the technical nature
of the legislation, and the other, perhaps even more important, was the
appreciation that the compulsory-license provisions are in derogation of the
basic rights of the author. For this reason, the drafters wanted to ensure against
any substantial deviations from the Convention provisions. Yet, closer
examination does bring forth a few subtle distinctions between certain
provisions of the Convention and the corresponding language of Appendices to
the Model Law.
The Model Law incorporates in Section A2(2) and B2(2) the expressed
language that "no license shall be granted unless the owner of the right of
translation has been given an opportunity to be heard." Although the
Convention lacks such explicit language, looking at the document in its totality,
the mandate in the Model Law can be reasonably implied from the various
provisions in the Convention in regard to the compulsory-license system.
Nevertheless, in view of the writer, explicit language to that effect in a municipal
statute is appropriate and quite desirable, if for no other reason than for the fact
that the notion of development must, in the final analysis, be viewed in
juxtaposition to politics and power.
Another apparent difference can be found in Article Vquater and Section
B2(1) of the Model Law. The language in Article Vquater speaks in terms of the
reproduction of "a particularedition of a literary, scientific, or artistic work"
(emphasis supplied), whereas the Model Law seems to confine the scope of
reproduction to "the work in printed or analogousforms." (emphasis supplied)
This apparent disparity can, however, be clarified by a like situation in the
relationship between the text in V(2) and Vter (8) of the Convention. The former
refers to "translation of writing" (emphasis added), whereas the corresponding
Appendix "A" is applicable to works "which have been published in printed or
analogous.fbrms of reproduction." (emphasis supplied) Knowing the present
state of the book manufacturing technology, it is reasonable to infer that the
InternationalLawyer. Vol. 8, No. 2
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language in the Convention refers to works in printed or analogous forms of
reproduction. This rationale finds, furthermore, support by the expressed
language found in Article Vter (8) wherein it is stated: "A license to translate a
work . . .published in printed or analogousforms of reproduction." (emphasis

added) For the sake of clarity, however, this may be an area where the drafting
experts could improve on language in the final draft.
A rather subtle distinction, with some definite ideological overtones, can be
found in Sec. A5(0) of the Appendix to the Model Law and the parallel provision
of Article Vter (8)(a) of the Convention. The latter accords a license to translate
"to a broadcastingorganization" (emphasis supplied), whereas the Model Law
vests this right into "the national broadcasting authority," which purports to
discriminate against privately owned broadcasting systems. This apparent
prejudice against the traditional attributes of a private enterprise underlines
likewise the meaning of Section A5(lXv) which provides that a license to the
national broadcasting authority may be granted if, among other, "all uses made
of the translation are without any commercial purpose." Fortunately, the
explanation for this significant departure can be found in the report of the
Rapporteur-General. 40 Nevertheless, from the standpoint of the United States
interests, these measures in the Model Law, can, and, for that matter should be
viewed as a setback to the objectives and purposes of our overall global strategy,
the desirability of protecting the economic interests of the author
41
notwithstanding.
In conclusion, it may be useful to comment on the applicability of the
compulsory-license provisions. These measures are found in Sections A6 and
B6, respectively, in the nature of two alternatives-Alternative "X" and
Alternative "Y." The proposed text reads as follows:
Alternative X
(1) Section 12 (13) and this Appendix shall apply to works whose country of
origin is the country or any other country which is bound by, or has admitted the

'Report of the General-Rapporteur, op. cit. 83/6 p. 26.
The Conference agreed that in the context of broadcasting the phrase "without any commercial
purpose" means that the broadcasting organization itself is not a private corporation operated for
profit-making purposes, and that no commercial advertising is included in the programme
incorporating the translation. It was not, however, intended to preclude the organization from
broadcasting commercial advertising at other times, or to exclude the common situation in which
the owners of receiving sets are charged a license fee.
"Such conflicts of the "parochial" interests with the ultimate objectives of a United States global
strategy have not been given sufficient attention. This conspicuous omission in our international
legislative process has substantially been caused by the lack of coordination between the specific
agencies involved in the negotiations and the Department of State, as well as by the want of the
effective and coherent (an articulated global strategy) leadership by the President through his White
House policy-making staff, which would provide for central direction and, when necessary, for
arbitration among competing policy concerns and claims. An excellent report on this problem has
been published by the United Nations Association of the United States of America, titled, "Foreign
Policy Decision Making: The New Dimensions."
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application of Revised (1971) Universal Copyright Convention and/or the
relevant provisions of the Appendix to the Paris Act (1971) of the Berne
Convention for the Protection of Literary and Artistic Works.
(2) This Appendix shall cease to be applicable when the relevant declaration
made by the government under Article Vbis (1) or the Revised (1971) Universal
Copyright Convention and/or Article I of the Appendix of the Paris Act (1971)
of the Berne Convention for the Protection of Literary and Artistic Works
ceases to be effective.
Alternative Y
(1) Section 12 (13) and this Appendix shall apply to works whose country of
origin is the country or any other country whose name, with reference to this
Appendix, is indicated in an appropriate Order promulgated by the
Government.
(2) The Government may, by Order promulgated by it, discontinue the
42
application of Section 13 and this Appendix.
A closer examination of the language contained in these proposals reveals
certain inherent inconsistencies which appear to go beyond the mere differences
in approach of the two legal systems reflected in the text.
When one examines the alternatives in terms of an abstract proposition, i.e.,
as a pure model, a general frame of reference for the State legislature, the broad
language in Alternative "X" seems quite appropriate. Conversely, the language
in Alternative "Y" is clearly inapplicable.
In view of the foregoing considerations, and because of the two-fold purpose
of the draft, i.e., as a model law, which will be implemented by and receive
legislative fiat from the specific sovereign authority, it is suggested that the
applicability provision be amended in the following manner:
Applicability of Article 12 (13) and this Appendix
(1) Section 12(13) and this Appendix shall apply to works whose country of
origin is the country or any other country which is bound by, or has admitted the
application of the Revised (1971) Universal Copyright Convention and/or the
relevant provisions of the Appendix to the Paris Act (1971) of the Berne
Convention for the Protection of Literary and Artistic Works.
(2) This Appendix shall cease to be applicable when the relevant declaration
made by the government under Article Vbis (1) of the Revised (1971) Universal
Copyright Convention and/or Article I of the Appendix of the Paris Act (1971)
of the Berne Convention for the Protection of Literary and Artistic Works ceases
to be effective.
(3) The Government may by order promulgated by it, discontinue the
application of Section 12(13) of this Appendix.
It is respectfully submitted that this proposal should better lend itself to the
"Id. A6, (B6).
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necessary broader and narrow terms of reference of the draft. Paragraph 1
speaks in terms of a broad general applicability of the provisions to the works of
nationals of various countries members to the Conventions. Paragraph 2,
covers the implied condition that when a country no longer can be deemed
"underdeveloped" the concessions for the benefit of a developing country cease
at that moment to be effective. Paragraph 3, on the other hand, should cover
the situation, where a developing country, by its own legislative edict discontinues the application of the relevant provisions for the compulsory-license
system, set up for the benefit of developing countries.
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